I. INTRODUCTION Nearly a decade ago, Dr. Barry Gleimer, an orthopedic surgeon in New Jersey, performed arthroscopic knee surgery on a twenty-eight year old man. 1 Arthroscopy is a common surgical procedure where incisions are made, and a pencil-sized camera is inserted through those incisions after utilizing local, regional, or general anesthesia? Shortly after Dr. Gleimer performed the knee arthroscopy, the presiding nurse anesthetist-who at first failed to notice the patient turning blue from lack of oxygen-struggled to insert a breathing tube and quickly sought help from a nearby anesthesiologist.3 Due to the nurse anesthetist's inability to treat the patient during his desperate time, Dr. Gleimer's patient currently suffers from short-term memory loss. 4 The resulting harm in the described procedure is conspicuous; however, the medical knowledge disparity between certified registered nurse anesthetists (CRNAs) and anesthesiologists, in cases such as Dr. Gleimer's, is far more noteworthy than the memory loss itself.
A. The/ssue
Anesthesiologists and nurse anesthetists commonly work together in operating rooms to sedate patients and ease pain, but cooperation between the two groups ends once outside the hospital doors. 5 For years, these two interconnected medical professions have fought a bitter political battle over who should be sedating patients, under whose supervision, and for what compensation. 6 The battle intensified when, just before his term ended in 2001, President Bill Clinton, whose mother coincidently served as a nurse anesthetist for thirty-five years, wanted to remove supervision requirements. 7 As a result, President Clinton approved a government rule giving more autonomy to nurse anesthetists. 8 President Clinton's approval was in response to a 1997 proposal by the Health Care Financing Administration requesting that nurses be able to work by themselves, without doctor supervision, if allowed by state-specific law. 9 Upon Clinton's departure from office, the Bush administration delayed the Clinton-approved nurse autonomy rule and planned to write a new rule reverting back to the requirement that nurse anesthetists could only administer anesthesia when supervised by a doctor. 10 The possible reversion sparked lobbying before Congress from former Senate majority leader, Robert J. Dole, and former Democratic representative, Tom Downey, on behalf of the anesthesiologists, while former House Speaker-designate, Bob Livingston, lobbied for the nurse-anesthetists. 11 Ultimately, the anesthesiologists' representatives convinced President Bush of the possible safety hazards and risks involved with nurses independently administering anesthesia.12 However, both Tommy G. Thompson, who was the Secretary of Health and Human Services, and President George W. Bush were strong advocates for state autonomy; therefore, the Bush administration crafted a supervision rule giving governors the option to avoid the supervision requirement. 13 The Centers for Medicare and Medicaid Services' (CMS) final rule that was published in the Federal Register in November 2001 now allows state governors to opt out of reimbursement for CRNA activity, permitting CRNAs to practice without supervision if the opt-out is consistent with state law. 14 Thus, under the CMS amended opt-out rule, patients, like Dr. Gleimer' s arthroscopic knee patient, may not have physician supervised CRNAs in hospitals, ambulatory surgical centers, or critical access hospitals/ 5 which could lead to more severe injuries than just short-term memory loss due to the nurse and doctor knowledge disparity. Interestingly, recent studies have challenged the knowledge gap between anesthesiologists and nurse anesthetists by concluding that there is not a significant difference in the quality of care administered by CRNAs as compared to anesthesiologists. 16 After evaluating six years of Medicare data, two analysts at the Research Triangle Institute, an independent, nonprofit research institute, recently recommended that nurse anesthetists 9. Goldstein, supra note 7. 10. Goldstein, supra note 7; Rowland, supra note 6. 11. Goldstein, supra note 7. 12. Interview with Barry Glazer, Anesthesiologist, St. Francis Hospital & Health Centers, in Indianapolis, Ind. (Jan. 28, 2011 ).
13. Goldstein, supra note 7. 14. should be able to administer anesthesia without any surgeon or anesthesiologist supervision. 17 Jerry Cromwell, the study's co-author and health economics fellow at' the Research Triangle Institute, said, "[t]his study shows that patient safety is not compromised by the opt-out policy. Using nurse anesthetists more broadly could save on health care costs because they typically earn less than anesthesiologists." 18 The study's recommendation is based on a lack of evidence to confirm that opti:J;lf out of CRNA supervision has increased inpatient deaths or complications. 1 Currently, sixteen states, including five of interest in this Note (California, Colorado, Iowa, Washington, and Wisconsin), have elected to opt out of reimbursement from CMS for nurse anesthetist activity as of October 2010? 0 As a result of the two most recent national studies dealing with CRNA safety and cost-effectiveness, state governors now have unequivocal evidence to persuade state medical and nursing boards to support a move to accept unsupervised nurses. 21 Nevertheless, under the 2001 CMS amendment, governors still need to discern and balance the quality of care given to anesthesia patients, cost-effectiveness of not having physician supervision, and patient access in rural settings. 22 Even if these factors are appraised, and opting out decreases state budgets, which is presently necessary in many states, the preemptive steps may not be enough to relieve patients of the risk of death or grave harin when a nurse anesthetist's treatment ability is challenged like that of the nurse in the aforementioned anecdote.
B. Roadmap
This Note discusses the CMS final rule allowing for unsupervised nurse anesthetists to administer aneSthesia if their state of practice has opted out of Medicare reimbursement for such service. In order to facilitate a better understanding of the nurse aneSthetist practice, Section ll explains the history and development of the certified registered nurse anesthetist practice, sets out the educational requirements necessary for certification as a CRNA, examines how nurse anesthetists are dealt with in Indiana, and provides CRNA reimbursement basics. Section m analyzes the major, recent studies proposing eliminating supervision· of nurse anesthetists based on cost effectiveness and quality of care, while also providing the responses given by the American Society of Anesthesiologists to these. controversial studies. Section IV introduces the requirements for a state to opt out of nurse anesthetist supervision and compares opt-out states' . . administrative code or statutes dealing with anesthesia regulation to Indiana's corresponding statutes. In particular, this section focuses on opt-out states' decisions that have been legally challenged for being inconsistent with state law, allowing for a prediction of the consistency of Indiana regulations if they were challenged. Also, in addition to looking at state law consistency issues, Section IV analogizes a CRNA scope of practice challenge to further highlight the disparity in anesthesiologist and nurse anesthetist training. Finally, Sections V and VI lay out problems that would arise if Indiana opted out of reimbursement and concludes Indiana should keep the status quo for nurse anesthetist supervision, or in the alternative should ramp up recognition or certification requirements of certified registered nurse anesthetists.
II. HISTORY AND BACKGROUND OF CERTIFIED REGISTERED NURSE ANESTHETISTS
In order to determine whether Indiana should opt out of nurse anesthetist supervision, an understanding of the development of the profession itself is essential. This section explains the practice of CRNAs in general, how the practice of nurse anesthetists developed, what educational and experience requirements are necessary to become certified as a nurse anesthetist, different methods of recognizing the nurse anesthetist practice, and, finally, offers rudimentary background on CRNA reimbursement.
A. History and Development of the Nurse Anesthetist Practice
Nurses, not anesthesiologists, were the first professional group to administer anesthesia in the United States, which led to the recogl!ition in the 5) Passing the national certification examination following graduation; and 6) Recertifying on a biennial basis, which requires a current nursing license, forty hours of continuing education, certification that the nurse has been engaged in anesthesia practice for the previous two years, and verification of no other problems that could adversely affect their practice of anesthesia.37
Although these requirements are virtually standard nationwide, states may have different regulations or certifications that alter or eliminate such obligations. 38 For example, Indiana and Michigan are the only two states that claim nurse anesthetists do not require additional certification in order to practice. 39 In Indiana, a CRNA "is properly certified by successfully completing the certification examination administered by the Council on Certification of Nurse Anesthetists or its predecessor." 40 The Indiana Association of Nurse Anesthetists interprets this certification provision as simply a definition, not a requirement to be additionally certified after passing the national examination by the Council on Certification of Nurse Anesthetists or other nationally recognized certifying body, as is required in all other states if a nurse wants to practice as a CRNA. 41 Indiana nurse anesthetists are also distinct because "Indiana does not specify a specific method or process by which it authorizes nurse anesthetists to practice," 42 whereas CRNAs are a type of"advanced practice nurse" or "advanced registered nurse practitioner" in the majority of states in this country. 43 tioners, nurse midwives, and clinical nurse specialists are mentioned. 44 Because of their exclusion, nurse anesthetists believed the stricter collaboration requirements required of advance practice nurses would not apply to the~ which would give them more autonomy to practice without supervision. 5 However, under the Indiana Code, a CRNA may only administer anesthesia "[i]f the certified registered nurse anesthetist acts under the direction of and in the immediate presence of a physician.'.4 6 Therefore, even though Indiana has not statutorily established an advanced practice nurse label akin to most states, the scope of the nurse anesthetist practice in Indiana is still collaborati,ve due to the supervision requirement.
Although any type of physician may collaborate with nurse anesthetists while the nurse sedates patients, much of the time CRNAs and anesthesiologists work closely together in operating rooms to administer anesthesia. 47 The American Society of Anesthesiologists (ASA) ''believes that nurse anesthetists are qualified to perform some, but not all, of these services [that an anesthesiologist can perform], and onr under the supervision of a physician, preferably an anesthesiologist.'.4 This sentiment is often rooted in the differing educational and training requirements of the two disciplines, with anesthesiologists believing their profession is prepared to make sudden medical judgments that nurse anesthetists never learn in their curriculum. 49 .While a nurse anesthetist must gain a master's degree that usually takes two to three years (in addition to four years of nursing undergraduate work), anesthesiologists must complete twelve years of formal schooling, including: 50 · . four years of science-intensive pre-medical undergraduate education; four years of medical school in which the individual gains knowledge of the fundamental science ofthe human condition (biochemistry, biophysics,· anatomy, pharmacology, physiology, and pathology) and receives extensive clinical instruction and experience in medical diagnosis and therapy; and four years of residency training that includes one year It is clear that educational requirements for anesthesiologists and nurse anesthetists differ, which is one reason why the "ASA opposes the independent practice of nurse anesthetists and views legislation and regulations designed to grant independent practice authority . . . as efforts to confer a medical degree by political means rather than by educational means.',s 2 Regardless of the ASA's contradicting view on nurse anesthetists' independence, state governors are given the authority to "confer" more power to nurse anesthetists, despite educational differences, based on the November 2001 CMS rule. 53 
C. Reimbursement ofCKNA Service
Government programs, along with public and private health· plans 4 provide reimbursement to CRNAs for performing anesthesia to patients. 5 Medicare, a health plan for senior citizens and individuals with certain disabilities, is the largest program for reimbursement directly to CRNAs. 55 Medicare uses a formula to determine reimbursement amounts: the sum of base units (which describe the complexity of the anesthesia procedure) and time units (where fifteen minutes equals one unit) multiplied by a conversion factor (in dollars). 56 In addition to CRNA reimbursement, anesthesiologists can be paid under Medicare for directin' administration of anesthesia, but only when certain conditions are met. Combining the reimbmsement of nurse anesthetists and the conditions for anesthesiologist payment, Medicare Part B reimburses in different ways. 66 For "non-medically directed CRNA services," when an anesthesiologist is not involved enough in a case to justifY payment for medical direction, CRNAs are reimbursed one hundred percent of the Medicare fees according to the formula outlined above. 67 When a physician fulfills the seven conditions under TEFRA, these so-called "medically directed CRNA services" are reimbursed according to the same Medicare formula, with fifty percent of the fee going to the directing anesthesiologist and the remaining fifty percent going to the CRNA. 68 When an anesthesiologist oversees multiple anesthesia cases, or ''medically supervised CRNA services," Medicare reimburses fifty percent of the fee to the CRNA and two or three base units to the anesthesiologist 69 If medically supervising, an anesthesiologist may be reimbursed for up to five simultaneous CRNA cases, as long as the seven TEFRA conditions are met. 70
ill. ANALYSIS OF RECENT NURSE ANEsTIIETIST STUDIES

A. Anesthesiologist Direction and Patient Outcome
The first important study of anesthesiology that is relevant to the comparison between anesthesiologists and nurse anesthetists was performed in 2000. 71 The study compared outcomes of Medicare surgery patients whose anesthesia was performed, or medically directed, by an ·anesthesiologist to 61 outcomes that were not. 72 The study sought to determine if elderly patients' general and orthopedic surgical outcomes differed based on anesthesiologist involvement in anesthesia delivery. 73 As mentioned above, when discussing reimbursement basics, in order to be directed, physicians or anesthesiologists must fulfill the seven criteria that allow them to bill under Medicare Part B? 4 The study included 194 430 directed and 23,010 undirected cases in 245 Pennsylvania hospitals?~ The patient data studied was categorized into outcomes, which included death rate within thirty days of hospital admission, in-hospital complication rate (applying forty-one events defined by International Classification of Diseases), and the rate of death after complications (failure-to-rescue rate). 76 In order to account for possible differences in hospital administration tactics and patient individuality, the study was adjusted using a list of eleven hospital and patient characteristics that standardized results. 77 After analysis, the study found "higher mortality and failure-to-rescue rates for patients who underwent operations without medical direction by an anesthesiologist." 78 As shown below, percentages of death, complication, and failure-to-rescue were all higher in the study's undirected cases? 9 The unadjusted results, based just on patient outcomes alone, were as follows. 80 Importantly, medical direction did not explain adjusted complication rates in Medicare patients because these rates are inade<iuate gauges of quality of care due to inaccurate coding and billing records. 1 Nonetheless, after adjustment for patient and hospital characteristics, the odds ratios (the likelihood of an outcome occurring in the undirected group as opposed to the directed group) for death and failure-to-rescue were greater than 1, at 1.08 and 1.10 respectively. 82 The death and failure-to-rescue odds ratios correspond to 2.5 excess deaths per 1,000 patients and 6.9 excess failure-to- rescue deaths after complications per 1,000 patients when an anesthesiologist did not perform or direct the care. 83 · The results of this study may be easily skewed by hospital differences {for example, the number of beds over 200, the hospital's nurse-to-bed ratio, or the percentage of anesthesiology staff that is board certified) or from basing conclusions on elderly Medicare patients; however, even after adjusting for both of these factors, the effect of an anesthesiologist providing care was still shown to benefit patients. 84 In concluding that mortality rates prior to and after complications were lower when anesthesiologists provided anesthesia, this study acknowledged a limitation of basing the findings on claims data and an inability to rule out the possibility conclusions could be based on differences in guality of direction, the lack of direction itself, or a combination of the two. 85 .
B. Cost E.ffoctiveness Analysis of Anesthesia Providers
Conversely, in a more recent 2010 study, the Lewin Group analyzed anesthesia administration models in order to determine if different anesthesia delivery models affect quality and cost-effectiveness of anesthesia services. 86 The study used "independent" CRNAs to refer to nurses who provide anesthesia but are not medically directed or supervised. 87 As in other studies and costing models, the terms "medically directed" or "supervised" were used to define CRNAs who provide anesthesia under anesthesiologist oversight. 88 The first issue considered in this study was quality of care, which is an important aspect of using alternative anesthesia delivery models. 89 The authors of this study cite multiple reports that ''have found no significant differences in rates of anesthesia complications or mortality between CRNAs and anesthesiologists or among delivery models for anesthesia that involve CRNAs, anesthesiologists, or both after controlling for other pertinent factors." 90 However, impreciseness, the inability to distinguish between whether CRNAs or medical residents were being directed, and utilizing typical hospital practices instead of providers' specific practic- es are all mentioned as limitations of the past-cited $tudies. 91 Then, the authors conclude that it is "not surprising there are no studies that show a significant difference between CRNAs and anesthesiologists in patient outcomes. " 92 Although. the authors identified multiple flaws in such studies, and the aforementioned Silber study found differences in outcomes based on supervision, the authors quickly concluded that there is no difference in quality of care between anesthesiologists and nurse anesthetists and thus sweepingly generalized a point of utmost concern to the ongoing battle between these two relevant professions. In addition to literary data, the Ingenix national database that contained integrated medical and financial claims data from commercial payers in 2008 was studied by the Lewin Group. 93 Out of 52,636 anesthesia claims that were reviewed, no complications arising from anesthesia were found. 94 On top oflngenix, the Healthcare Cost and Utilization Project Nationwide Inpatient Sample, which compiled information from about eight million U.S. community hospital stays, was also observed. 95 Even though anesthesia provider information was not included in the hospital stay data, this study based its quality of care conclusion on the fact that the complication percentage for the representative sample was 0.12%. 96 If quality of care is assumed to be equal regardless of who administers anesthesia, as the authors of this study portray to their readers, then the best anesthesia delive~ method for patients and facilities alike is the one that minimizes costs. 9 In order to estimate costs and revenues under the different delivery models, a model was developed to simulate costs for each type of delivery. 98 The user of the model must specify a number of key factors, such as: demand (number of patients seeking an operation in a day), characteristics of the anesthesia procedure (a base unit complexity number and the time required to do the procedure), and a payer distribution (noting the type of payment for each patient Results of the simulation when patient flow was only two anesthesia procedures per day, when four were possible, were as follows. 102 This data showed the most cost-effective delivery model was CRNAs practicing alone, regardless of what level of demand is present. 103 When demand was below average, which would include many rural areas of the United States, all delivery modes except CRNAs alone would require subsidies to be a viable option. 104 Overall, this study hypothesized that CRNAs · are less costly to train, provide higher revenues, and are interchangeable with anesthesiologists, as thecfs can perform the same anesthesia services as medical doctors for less pay. 1 s After this bold conclusion regarding the cost effectiveness of nurse anesthetists was released, the American Society of Anesthesiologists was quick to respond. 106 Dr. Alexander Hannenberg, President of the American Society of Anesthesiologist (ASA), offered seven reasons to question the cost-effectiveness study, including: 107 1) 2) The comparison of outcomes is invalid because the types of procedures done "solo" by CRNAs are of lower complexity, since patients, surgeons, and facilities prefer physician care for the more serious procedures. 109 3) Only a few states are exempt from federal standards that make it necessary for a surgeon performing a procedure to supervise CRNAs; thus, defining CRNA services as "solo" is a misnomerY 0 4) Medicare fees for using CRNAs and anesthesiologists are equal, so overall costs may increase if the CRNA calls for medical assistance or consultations. 111 5) The wage estimations for CRNAs and anesthesiologists that are used assume equal work hours. Not only do the two professions not work the same hours, but also if CRNAs surpass the forty-hour week:, employment costs are considerably increased, which is not the case with anesthesiologists! 12 .
6) The Center for Disease Control concluded in 1980 that a comparative outcomes study could not be done based on ,the infrequency of major adverse anesthesia events. As thirty years have passed with fewer adverse events, the study is substantially less accurate. Also, the Ingenix database that was used is ''fraudulent, discredited and outlawed." 113 7) In 2001, a study showed that seventy percent of all respondents would oppose a CRNA without supervision if a medical doctor could supervise the procedure at no additional cost; thus, patients tend to prefer antb . We [anesthesiologists] stand for access to safe and leading care for patients. We've gone through years and years of rigorous training in medical school, internships, residencies and fellowships. Anesthesiologists provide critical knowledge and expertise needed to keep total watch over the human body, to keep people stable and intervene when they are not. We are the leaders of anesthesia care teams which include CRNAs. The role of the anesthesiologist is to keep watch over a patient's vital health when he/she is at his/her most wlnerable. We take pride in this role each and every day. 115 [Vol. 9:1
C. No Harm Found when Nurse Anesthetists Work Without Supervision by Physicians
In a 2010 article, researchers at the Research Triangle Institute, an independent, non-profit research institute, explored the change in the CMS supervision requirement by analyzing Medicare data for 1999-2005 in order to determine if the 2001 CMS policy had a negative impact on patient outcomes.116 To show an effect on outcomes, the opt-out policy must actually change the way anesthesia is being provided and there has to be a difference in the outcomes linked to the new arrangement. 117 The study identified three arrangements for anesthesia being administered: anesthesiologists practicing solo, certified registered nurse anesthetists practicing solo, and team anesthesia where nurses were directed or supervised. 118
Studied data resulted in 741,518 surgical discharges, but only twothirds possessed anesthesia claims. The 481,440 hospitalizations that remained for anaiifsis included 412,696 in non-opt-out states and 68,744 in opt-out states. 11 Similar to the first study discussed in this Note, inpatient mortality, measured by checking discharge abstracts, and complications, detected by identifyj.n~ seven possible problem indicators, were the two measured outcomes. 12 To adjust for hospitals referring more difficult procedures to anesthesiologists, the statistics were controlled to deal with patient characteristics and procedure complexity. 121 Resulting data showed that solo practicing nurse anesthetists did increase in opt-out states, 122 which is exactly what the CMS rule allows after 2001; thus, the first conclusion of the study is not shockin9. ' 2005. 126 Further, the study failed to note that the mortality rate was lower for solo MDA administration in three of five years after the supervision requirement was implemented; thus, allowing physicians to practice alone without CRNAs seems to be a safer alternative, regardless of the "decreasing trend" of CRNA solo practitioners. 127 As stated earlier, linking the amended CMS rule to patient outcome changes ''requires both that the proportion of surgical procedures for which certified registered nurse anesthetists alone provided anesthesia changed as a consequence of the policy change, and that the type of anesthesia provider affects the likelihood of in-hospital mortality or other adverse event." 128 The data demonstrated neither of the two necessities. Instead, the data found that the proportion of anesthesia without anesthesiologist supervision increased five percentage points in all states, not just opt-out states. 129 Nonetheless, declining mortality (or at least a downward trend according to the study) was normal despite the increasing number of solo nurse anesthetists in opt-out states. This mortality rate was even lower than solo anesthesiologists' mortality rate. 130 These results led researchers to recommend that "CMS return to its original intention of allowing nurse anesthetists to work independently of surgeon or anesthesiologist supervision without re- quiring state governments to formally petition for an exemption." 131 Thus, the researchers here advocate adopting the aforementioned Clinton nurse autonomy rule that was a response to the 1997 "original" intention of the H lth C F . . Adrnini' . 132 ea are mancmg stratton. Like the cost-effectiveness study, the ASA did not allow this article to be published without comment. 133 The ASA believes the AANA-sponsored paper "is an advocacy manifesto masquerading a.~ science and does a disservice to the public. It makes dangerous public policy recommendations on the basis of inadequate data, flawed analysis and distorted facts. " 134 The inadequate data stems from the fact that billing data was used to make forthri~t conclusions about doing away with supervision of nurse anesthetists.13 Such data does not distinguish between complications that happen during surgical procedures or due to anesthesia. 136 Further, conditions are not noted as existing prior to surgery or as a result of anesthesia or surgery; thus, utilizing such data for a momentous hypothesis is flawed. 137 In addition, if using the Institute ofMedicine's current death per anesthesia mortality estimate based on 481,000 cases, the study would have discovered two anesthesia-related deathsk which is an unrealistic number on which to base mortality hypotheses. 13 140 Of particular importance in this Note are New Jersey, California, and Colorado because these states' nurse anesthetist regulations or opt-out decisions have been legally challenged. Scrutinizing the claims against each state in these cases will allow for a better prediction regarding the consistency or inconsistency of a possible opt out in Indiana as compared to 131 
A. Opt-Out Requirements
In order to opt out of the federal supervision requirement, the state's governor must send a confirmation letter to CMS stating that he or she has consulted with the state's boards of medicine and nursing regarding issues related to patient access and quality of care of anesthesia, opting out is in the best interest of the state citizens, and the opt-out is consistent with state law. 141 Upon the governor's submission of the attestation letter, the opt-out bee . d' l £'C, • 142 omes tmme tate y eu.ective.
In response to comments about the opt-out rule, CMS made clear that consultation between governors and state boards of medicine and nursing is required in order to jnclude both sides in the opt-out discussion; however, "consultation" was purposefully not explicitly defined so that governors have maximum flexibility when making the opt-out decision. 143 The fact that decisive authority remained in the hands of governors, who may not be scientifically endowed to review literature and make decisions, worried many commentators. 144 CMS countered by pointing out that most scopeof-practice regulations for practitioners are made by states, thus enacting the opt-out rule to eliminate such regulations is no different. 145 Another gray area is the interpretation of the "consistency with state laws" requirement, which produced the most comments when the opt-out rule was proposed. This ~rement dealt with requests to outline steps in determining "consistency." 1 CMS recognized the differing opinions be- [Vol. 9:1 lations, argue that thirty-nine states do not have supervision requirements for CRNAs) but believed governors were the best suited to determine if opting out was consistent with state law! 47 The bottom line is that ''the governor's letter to the Administrator of CMS will be accepted on face value, with no indefendent CMS scrutiny or analysis of the governors' underlying rationale. " 14
B. Challenged State Regulations or Opt-Out Decisions
State Law Challenges a. New Jersey office-setting nurse anesthetist supervision
Although New Jersey is not an opt-out state, nurse anesthetist supervision requirements have been challenged both in the ApEellate Division of the Superior Court and the New Jersey Supreme Court. 49 In 1997, ironically, the same year that the Health Care Financi~ Administration proposed the nurse autonomy rule to President Clinton, 1 the New Jersey State Board of Medical Examiners moved in the opposite direction by proposing, and later codifying/ supervision regulations for anesthesia administered in a physician's office. 51 When either general or regional anesthesia is administered by a CRNA in a New Jersey doctor's office, the CRNA must be ''under the supervision" of a ''physician privileged by a hospital or the Board" to give anesthesia. 152 In addition, the monitoring physician must ''be physically present and available to immediately diagnose and treat the patient in an emergency, without concurrent responsibilities to administer anesthesia or perform surgery, other than minor surgery." 153 Once this regulation was adopted, the New Jersey Association of Nurse Anesthetists (NJANA) brought an appeal challenging the adoption, stating that it was without medical support, an arbitrary promulgation, and f th . gul th .
. 154 H an overextension o au onty to re ate e nursmg practice. owever, the Medical Board "specifically may adopt rules to protect the health, safety and welfare of its licensees' ~tients and provide standards for the practice of medicine in New Jersey." 55 Regardless, the NJANA argued that studies, similar to those mentioned previously, demonstrate that death rates are the same among patients obtaining care from anesthesiologists as they are among those receiving care from nurse anesthetists working alone, making the supervision arbitrary. 156 The Appellate Division of the Superior Court found persuasive the Medical Board's position that these studies deal with hospitals, where an anesthesiologist is usually present, instead of the relevant office setting where no such studies have been conducted. 157 Moreover, the NJANA claimed that no factual basis existed for implementing this regulation; however, the court discarded this argument based on a belief that the Board "should not have to wait for bad results to require that its physicians meet higher standards in the administration of patient care." 158 Lastly, the NJANA argued that the Board was regulating the nursing profession, which the court concluded was incorrect, as only physicians who offered anesthesia in their offices were being regulated to ensure certain credential requirements were being met. 159 Thus, the adoption of regulations by the New Jersey State Board of Medical Examiners was ultimately found to be lawful, and the CRNAs were required to adhere to supervision. 160 When the NJANA appealed the decision of the Appellate Division, the Supreme Court of New Jersey~ concluding that the education and training of anesthesiologists better preJares them to ''protect patients and to respond when complications occur!' 1 The court also found that there was insufficient evidence relative to available research to find that safety levels between doctors and CRNAs sedating patients are equal. 162 
b. Louisiana scope of practice ruling
Another non-opt-out state where CRNA activity has produced litigation is Louisiana. [I]t is within the scope of practice for the CRNA to perform procedures under the direction and supervision of the physician· involving the injection of local anesthetics, steroids and analgesics for pain management purposes, peripheral nerve blocks, epidural injections, and spinal facet joint injections when the CRNA can document education, training and experi-. ence in performing such procedures and has the knowledge, skills, and abilities to safely perform the procedures based on an order from the physician. 164 [Vol. 9:1 Consequently, an anesthesiologist pain management group, Spine Diagnostics Center of Baton Rouge, filed suit seeking an injunction against the LSBN to enjoin the adoption of such a provision and prevent CRNAs from practicing pain management. 165 Statutorily, CRNAs in Louisiana cannot perform anesthesia unless the anesthetics and ancillary services are administered ''under the direction and supervision of a physician or dentist." 166 Based on this statute alone, CRNAs may argue that pain management is an allowable anesthetic "ancillary service" they can perform under supervision. In the alternative, the CRNAs could contend that if prohibition of CRNAs performing pain management was intended by the legislature, it would have been included in the Louisiana anesthesia administration statute. 167 The Louisiana Court of Appeal did not accept either of these possible CRNA arguments and affirmed the district court's judgment in favor of Spine Diagnostics Center based on scope of practice reasoning. 168 The ap-. pellate decision concluded that ''the statement issued by the LSBN expanded the scope of practice for CRNAs into an area where they have not traditionally practiced" and that "pain management is not within the sco~ of practice of a CRNA, but rather is solely the practice of medicine. In California, CRNAs' scope of practice is broadly defined under the practice of nursing as: ''those functions, including basic health care, that help people cope with difficulties in daily living that are associated with their actual or pOtential health or illness problems." 173 Nurses can also administer medications and therapeutic agents, which have been universally understood to include anesthesia that are "ordered by and within the scope of licensure of a physician."174 Nevertheless, the practice is somewhat limited because nothing defining the scope of nurse anesthetist practice in California confers the f . d' . 175 power o a nurse to practice me tcme or surgery.
With only a trial court order available thus far, and appellate review beginning on January 31, 2011, the arguments by the parties to the California ogt-out challenge have to be deduced solely from the trial court's findings. 6 The California Society of Anesthesiologists, like other anesthesiologists outlined in this Note, claimed that to be "ordered by" a physician is synonymous with being supervised. 177 As a matter of fact, the ASA notes that "supervision or direction" can come in the "form of a physician's patient-s~ecific order, request or prescription of treatment for anesthesia services." 78 Thus, to order a nurse anesthetist to administer medication most assuredly would be supervision. 179 However, the trial court did not accept this argument, simply dismissing it by stating ''the plain meaning of the word 'ordered' is not 'supervised. " ' 180 In addition, ''Cali-[Vol. 9:1 fornia law does not contain any explicit supervision requirement. Rather, at best, it is ambiguous on the supervision issue." 181 An alternative argument of the Society was that administering anesthesia fits into the practice of medicine; therefore, giving CRNAs the ability to administer anesthesia without supervision contradicts California state law prohibiting nurses from practicing medicine. 182 Like the anesthesiologists' supervision argu)!:!ent, the trial court did not find their alternative argument persuasive either. 183 On the contrary, CRNAs in California quickly pointed out that in other provisions defininJJ the practices of different nurse types the word "supervision" appears. 1 For example, when dealing with a midwife, ''the furnishing or ordering of drugs or devices by a certified nurse-midwife occurs under physician and surgeon supervision. For purposes of this section, no physician and surgeon shall supervise more than four certified nursemidwives at one time." 185 If the legislature intended to include "supervision" for the nurse-midwives, then lawmakers would have included such wording for CRNAs if it were required. 186 Based on the aforementioned arguments given by both sides, and accepting those offered by Governor Schwarzenegger and the California Association of Nurse Anesthetists .as interveners, summary judgment upholding the state opt-out was granted. 187 In Colorado, nurse anesthetists are classified as advanced practice nurses, meaning that the nurse bas specialized training and bas applied to the board to be included in the advanced practice registry. 193 The scope of practice comes under the definition of a delegated medical function, which means "an aspect of care that implements and is consistent with the medical plan as prescribed by a licensed or otherwise legally authorized physician .. . and is delegated to a registered professional nurse by a physician." 194 For the purpose of defining delegated medical function, ''medical plan" includes any written plan, verbal order, or standing order that authorizes specific action!95 Using these statutory provisions, the Colorado Society of Anesthesiolo~sts brought many of the same arguments as those in the California Society.196 For one, the Colorado anesthesiologists believe that delegated medical functions by nurse anesthetists must follow accepted ·practices; therefore, since administration of anesthesia is practicin' medicine, supervision is required under accepted practices in Colorado. 1 7 On the contrary, Governor Ritter and the nurse anesthetist association would likely make the same argument that was accepted in California: that supervision and an "order'' are not synonymous terms. Thus, if a medical plan includes the nurse who administers the anesthesia, Colorado law would not explicitly require supervision of anesthetists. As with California, the language of the Colorado statute does not seem strong enough to overturn the deference given to the governor in opt-out decisions, but continuing to monitor this case as it moves through the Colorado court system is necessary.
e. The Indiana Code language and precedent cases
As mentioned earlier, a CRNA in Indiana can only perform anesthesia "if the certified registered nurse anesthetist acts under the direction of and in the immediate presence of a physician." 198 Based on the foregoing challenges and the language of the Indiana Code, the Indiana Society of Anesthesiologists would have a much better argument that an opt-out is inconsistent with Indiana state law. Both California and Colorado use the word "order" when defining how a physician monitors a nurse anesthetist.199 Indiana's language is much stronger, as its Code requires nurses 1o be both under the direction and in the presence of a physician. It would be hard for the governor to claim, as in California and Colorado, that direct supervision of CRNAs is not explicitly defined by statute in Indiana. In addition, Indiana could use the New Jersey persuasive authority, even though it deals with office procedures, to bolster the argument that lawmakers have a factual basis to regulate CRNA scope of practice. By pointing to the weaknesses of the cost-effectiveness and Medicare data studies discussed earlier in this Note, Indiana anesthesiologists would also be able to show that, effectively, nurse anesthetists have not come up with an empirical study proving their practice is as safe or safer than anesthesiologists administering anesthesia because input data is flawed. 200 In addition, Indiana has the ability to draw from the ruling by the Louisiana Appellate Division decision regarding scope of practice. Although the CMS opt-out provision does not expand CRNAs scope of practice responsibilities, the perspective given by Dr. Falco (finding CRNAs under qualified to perform chronic, complex pain management) bolsters the argument that Indiana should not opt out of supervision.2°1 Since CRNAs are not able to provide the pain management that anesthesiologists regularly administer, it is logically concluded that the aforementioned knowledge disparity between anesthesiologists and CRNAs is wide. Extending the gap to current CRNAs' scope of practice abilities shows that complications stemming from CRNAs' inability to assess "medical" situations are a compelling reason to not eliminate supervision requirements.
Washington, and Wisconsin will adequately demonstrate the differences between three similarly situated, opt-out states as compared to Indiana. The population and farm acreage by state are as follows.
Aside from population and farmland, total land area of each of the four states is also of interest. Indiana is the smallest state in square miles of any ofthe four at 36,417 (compared to 56,273, 71,298, and 65,496 for Iowa, Washington, and Wisconsin respectively). 204 Lastly, and likely most importantly, Indiana has the most non-federal, short term, acute care hospitals of any of the four mentioned states with 100 (co~ared to 40, 61, and 75 for Iowa, Washington, and Wisconsin respectively). 5 This data shows Indiana as the second most agricultural, the second most populated, the smallest in terms of square mileage, and the densest in terms of hospitals when compared to similarly situated states of Iowa, Washington, and Wisconsin. A logical conclusion from these findings is that rural patient access is not as limited in Indiana as the other states because patients travel shorter distances to get to hospitals based on the presumption that there is a link between low square mileage and high number of hospitals in Indiana. Stemming from this analysis, an argument rejecting an Indiana opt-out is reasonable, as doctors are more readily available and in closer proximity to possible facilities that would need a physician to supervise CRNAs upon short notice. Overall, looking solely at rural area and hospital data, arguments against Indiana's patient access to anesthesia would crumble when compared to similarly situated opt-out states like Iowa, Washington, and Wisconsin, making an Indiana opt-out decision one the governor of Indiana need not contemplate due to anesthesia availability and patient access.
Statutory or Code Regulation Comparison of Similarly Situated States
In addition to a geographic and demographic analysis among the four [Vol. 9:1 "States mentioned, a further look into statutory comparison will also be valuable in assessing why Indiana should not opt out of nurse anesthetist supervision. In Indiana, "[a] certified registered nurse anesthetist may administer anesthesia if the certified registered nurse anesthetist acts under the direction of and in the immediate presence of a physician.'.2 06 On the contrary, Iowa hospital regulation 'only requires at a minimum that, "anesthesia services [are] provided under the direction of a qualified doctor of medicine or osteopathy.'' 207 Like Iowa, Washington orders hospitals to adopt policies that " [ d] efine the staff qualifications and oversight for administering each type of anesthesia in the hospital.'.2°8 So, it is clear that some oversight is necessary in Iowa and Washington. However, to reiterate, Indiana is the only state that requires the "immediate presence" of a physician. 209 Iowa's and Washington's "direction" and "oversight" regulations are more lenient and could be construed as only requiring a physician to know a nurse anesthetist is independently administerin~ anesthesia, so that in case of emergency they would be privy to the case. 10 As a result, it is likely that anesthesiologists in both Iowa and Washingto14like California, would not be able to prove that state law requires supervision. So, based on a geographic and demographic analysis, along with further statutory code comparisons, Indiana has two key differences from the opt-out states of Iowa, Washington, and ·Wisconsin before scrutinizing problems that may arise from an Indiana opt-out.
.V., PROBLEMS ARISING IF INDIANA WERE TO OPT OUT OF PHYSICIAN
SUPERVISION
If Indiana were to opt out of physician supervision, problems would .arise .stemming from certificatio14 legislatures current opinion on CRNAs, and the inability to challenge the opt-out. Regarding certification, CMS stated that the Final Rule is flexible, and "[r]egarding patient safety, this final rule is consistent with our efforts to improve the quality of care furnished through Federal programs, while at the same time recognizing States' traditional domain in establishing professional licensure and scopeof-practice laws.'.2tt However, as stated above, Indiana does not recognize certification or require any further process to ~ce as a CRNA after the nurse passes the national board certification test. 212 Such leniency in Indi-ana may lead to less qualified CRNAs attempting to practice in the state, which in tum could lead to less favorable anesthesia outcomes than opt-out states that define CRNAs as advanced registered practice nurses and require licensing. 213 With forty-eight states and the District of Columbia requiring certification beyond the national exam, Michigan and Indiana, two states that have not opted out of federal reimbursement for CRNA activity, remain in the clear minority with regard to officially recognizing nurse anesthetists to practice. 214 In addition to lagging behind in the certification department, Indiana also does not offer an accredited nurse anesthetist educational program_2 15 According to AANA, there are thirty-eight states, including the District of Columbia, that offer a total of one hundred twelve programs. 216 Since Indiana lacks a nurse anesthesia program, quality control of in-state nurse anesthetists could potentially be an issue. If hospitals, critical access hospitals, and ambulatory surgery centers in Indiana are counting on educators from different states to train its nurse anesthetists, there is no way to educate CRNAs as to certain experiences, nuances, preferences, or regUlations that are unique to Indiana. Thus, without upholding the supervision requirement in Indiana, physicians would, for all practical purposes, be allowing nurses trained by educators with differing scope of practice regulations in mind to administer anesthesia, which is not a patient friendly idea.
Lastly, Indiana Senator Patricia Miller carried a 2009 bill that attempted to include Indiana CRNAs as advanced registered practice nurses; however, the bill died. 217 The death of this bill, which would have expanded the function of Indiana CRNAs, illustrates that Indiana lawmakers are not ready to hand the control of anesthesia in the state over to nurses. Such a feeling is consistent with a study conducted by The Terrance Group in 2001 which found that seventy percent of Medicare beneficiaries opposed the decision to drop the old requirement of supervision and allow nurse anesthetists to administer anesthesia without supervision. 218 . 
VI. SOLtmONS AND CONCLUSION: KEEP THE STATUS QUO REGARDING SUPERVISION IN INDIANA
After analyzing the available studies, data, and law, Indiana should come to the conclusion that the status quo of requiring physician supervi-
